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SPECIAL MUNICIPAL LEGISLATION IN IOWA 

FKANK EDWARD HORACK 

University of Iowa 

The Iowa constitution of 1857 was one of the first to prohibit 
the passage of special laws for citieSvand towns. Section 30 of 
Article III of the constitution enumerates six subjects upon which 
the legislature is forbidden to pass any special act; the fourth of 
which proscribes the passage of any act "For the incorporation 
of cities and towns." The same section also declares that "In 
all the cases above enumerated, and in all other cases where a 
general law can be made applicable, all laws shall be general, 
and of uniform operation throughout the state." In addition 
to these provisions Section 6 of Article I of the Bill of Rights 
requires that "All laws of a general nature shall have a uniform 
operation; the general assembly shall not grant to any citizen 
or class of citizens, privileges or immunities, which upon the same 
terms shall not equally belong to all citizens." 

Just what prompted the convention which drafted the consti- 
tution of 1857 to declare against special legislation for cities and 
towns is not clear. The proceedings of the convention do not 
disclose any debate upon the provision when adopted. The 
experience of other states may have impressed the constitution 
makers of Iowa with the evils arising from the unlimited exercise 
of powers over municipalities by legislative bodies, but that these 
evils had manifested themselves seriously in Iowa as early as 1857 
is almost beyond belief. In 1856 the total population of Iowa 
was only 517,875' and this was largely rural. The federal cen- 
sus of 1860 shows but two cities in the state with a population 
above 10,000 and these were both under 15,000. The largest 
communities in practically all of the counties did not exceed 1200, 

1 See Hull's Historical and Comparative C<nsu», 1836-1880 (Iowa), p. xliv. 
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and even as late as 1870 out of a total population of 1,194,020 
only 281,472 were listed as urban. 

The prohibition of special legislation for municipalities had 
been incorporated in the constitutions of Ohio and Indiana in 
1851, and it is not unlikely that the Iowa provision was copied 
from one of these. 2 The opposition to the creation of private 
corporations by special acts of the legislature manifested itself 
earlier than that toward the creation of municipal corporations 
in that way. The Iowa constitution of 1846 declared that "Cor- 
porations shall not be created in this State by special laws, except 
for political or municipal purposes." 3 It is therefore probable 
that when the constitution of 1857 was adopted the prohibition 
of special legislation was applied both to private and municipal 
corporations, because no good reason could be shown why the 
latter should not be included as well as the former. 

Since 1857 the incorporation of cities and towns has been under 
general law, based upon a statutory classification. Those cities 
and towns operating under special charters at the time of the 
adoption of the present constitution were not affected by the 
adoption of the general statute, but they were permitted to 
give up their special charters and organize under the general 
law if they so desired. 4 In like manner they have been per- 
mitted to give up their special charters and organize under the 
commission plan or the city-manager plan, as well as those 
operating under the general law. 

From the organization of the Territory of Iowa in 1838 until 
the constitutional provision forbidding special charters went into 
effect in September, 1857, forty cities and towns had been granted 
special charters. Sixteen of these were granted at the legisla- 
tive session of 1856-57, at the request of towns desiring special 
charters before it was too late. 

Many of these special charters were liberal in their provisions, 
and the cities and towns possessing them enjoyed a considerable 
degree of home rule. The usual method of securing a charter was 

2 Cf. McBain's The Law ana the Practice of Municipal Home Rule, pp. 68 and 74. 

3 Constitution of Iowa, 1840, Art. IX, sec. 2. 
i Code of Iowa, 1S97, sec. 631. 
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for the inhabitants of the community to petition the legislature 
in writing. Sometimes a delegation from the locality was sent 
to the capital for the purpose of presenting a charter, previously 
drawn by a committee of citizens. 5 

Most of the special charters contained a referendum clause, 
providing for a special election for the acceptance or rejection of 
the charter by the electors. In a few instances charters were 
not accepted by the voters. In one city (Muscatine) the city 
council was given power to accept or reject an amendment to 
its charter passed by the legislature. 6 In a few cases the electors 
were allowed to vote on the repeal of their own charters, a major- 
ity being necessary to a decision, but in practically all cases the 
legislature reserved the right to alter, amend or repeal the charters 
granted. 

The city of Davenport received its second charter in 1842, and 
the act granting it expressly stated that it was to become effective 
only if ratified by a majority of the electors, otherwise it was to 
be null and void. The assembly, however, reserved the right to 
alter, amend or repeal. In 1847 the assembly passed an act for 
the repeal of this charter "Provided, A majority of the votes polled 
at the election hereinafter authorized shall be in favor of such 
repeal." It seems evident that the charter was not repealed, 
for the next year (1848) an act was passed amending the charter 
of 1842. In the session of 1850-51 the legislature took matters 
into its own hands, enacted the present charter of the city of 
Davenport and repealed "all acts or parts of acts coming within 
the provisions or purview of this act, or contrary to, or incon- 
sistent with its provisions." 

The charters granted were looked upon as matters chiefly of 
local concern and were usually passed without much discussion 
or debate, nor do the records show that a charter bill ever failed 
to pass the legislature, though the governor vetoed three of them 
on account of irregularities in passage. 7 It is in this spirit that 

6 Robeson, Special Municipal Charters in Iowa, 1886-1858, in Iowa Journal of 
History and Politics, Vol. 18, p. 174. 

6 Laws of Iowa (Extra Session), 1856, p. 51. 

' Robeson, Special Municipal Charters in Iowa, 1836-1858, op. cit., p. 175. 
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much of the municipal legislation is still passed. Dillon says: 
"Members of the legislature .... have come to regard 
each member as representing and speaking for his own con- 
stituency, and have countenanced a tacit understanding that 
legislation affecting that locality should be his especial and 
individual care. Having no feeling of responsibility to those 
whose suffrages do not elect them, they are indifferent to legisla- 
tion not affecting their immediate constituencies. This indif- 
ference results in a process of log rolling founded upon a tacit 
agreement that where political interests do not intervene, local 
legislation requested by the representative of the locality shall 
become law without objection." 8 

Thus the legalizing acts which make up a large part of the 
legislation of any session of the general assembly are usually 
recommended for passage as a matter of course and passed without 
discussion or opposition. In reviewing the acts of the last three 
sessions of the general assembly of Iowa the writer discovered 
that wherever an act appeared as special legislation, though 
clothed in general terms, it always affected a community located 
in the county which the author of the act represented. It is 
therefore the purpose of the writer to show that in spite of the 
constitutional prohibitions cited above, special legislation for 
municipalities in Iowa is still profuse, and that as long as it has 
the appearance of being general, it has been the policy of the 
courts to sustain it. 

Following the adoption of the constitution of 1857 the legisla- 
ture passed a general municipal statute, arranging municipal 
corporations into three distinct classes according to population 
as follows: All incorporated communities having a population 
of under two thousand inhabitants were classed as towns; all of 
those having a population of two thousand and less than fifteen 
thousand were designated as cities of the second class; and all 
having a population of fifteen thousand or over were rated as 
cities of the first class. This classification was made in the gen- 
eral municipal act passed in 1858 when the population was largely 

8 Dillon's Municipal Corporations (fifth edition), Vol. 1, pp. 245-246. 
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rural, and it has not been disturbed to the present time. Under 
this act communities of the two lower classes automatically 
pass to the next higher class as the increase in population brings 
them within the next higher class. 

A few cities, however, have grown more rapidly than others; 
the capital city soon became twice as large as the next largest 
city in the state, and from two to five times as large as most of 
the cities rated as cities of the first class. Problems therefore 
arose in these larger cities which seemed to demand special 
treatment. 

On March 20, 1858, the general assembly passed an amend- 
ment to the charter of the city of Davenport. 9 The validity of 
this act came before the supreme court of Iowa at the June term 
of the same year in the case of Ex parte Samuel Pritz, Judge 
Dillon appearing as a member of the firm of the counsel for the 
petitioner. 10 In this case, the court after raising the question 
of the purpose of Section 30 of Article III of the Constitution 
said: "The ready and obvious answer is, to prevent special or 
local legislation; to require that the legislature should pass general 
laws upon all the subjects named and in all other cases, where 
such general law could be made applicable. There can be no 
question but that it [the constitutional provision] was designed 

to confine the legislature to general legislation If 

. . . . the legislature may not pass a law to incorporate a city, 
but may to amend an act of incorporation in existence before the 
adoption of the constitution .... [it] would make this 
provision of the constitution practically amount to nothing. 
For if they may amend, they may to the extent of passing an 
entire new law, except as to one section. Or they may at one 
session amend half of the law, and at the next the other half, 
and thus the plain and positive prohibition of the fundamental 
law would be evaded." The act amending the charter of the 
city of Davenport was therefore declared null and void. In like 
manner the court held that the legislature had no power of re- 

9 Laws of Iowa, 1858, ch. 88, p. 152. 
10 Ex parte Samuel Pritz, 9 Iowa 30. 
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pealing a special charter or any of its provisions, as the consti- 
tutional prohibition would be violated as much by the repeal of 
a special charter as by its amendment. 11 

Since these decisions of the Iowa supreme court the general 
assembly has not, to the writer's knowledge, passed any act for 
the benefit of any city or town in which the city or town was 
specifically named, except legalizing acts, which has stood the 
test of the supreme court. Nor has the supreme court failed to 
appreciate the fact that many legislative acts can, in the very 
nature of the case, apply to but one community. "An act appli- 
cable to cities of a specified population," declared the court, "is 
not invalid as special legislation, although the limit of population 
is such that it is applicable to but one city, if in terms it may be 
applicable to other cities should they attain the specified popu- 
lation." 12 In fact the decision in the Pritz case and in that of 
the town of McGregor v. Baylies seems to have put an end to 
legislation for cities by name. Special legislation for cities is, 
however, common; and though always clothed in general terms, 
the reader can usually identify the cities benefited almost as 
easily as if they had been mentioned by name. 

There have been several means employed of enacting legisla- 
tion for the benefit of certain cities : first there is the method of 
enacting legislation by making it applicable to "all cities" of a 
certain named population or over. Thus whenever a law declares 
that any city having a population of seventy-five thousand or 
over may enjoy certain rights, the city of Des Moines is the only 
one benefited by the act. 

Many other means of classification are employed. Thus in 
1917 an act was passed providing that cities located upon any 
navigable river, forming a part of the boundary of the state, 
are authorized, where a tax has previously been voted and paid 
to aid any company in the construction of a highway or combina- 
tion bridge across such river, to purchase such bridge and its 
approaches and they may issue bonds for payment, and the 

11 Davis v. Woolnough, 9 Iowa 104. 
» Tuttle v. Polk, 92 Iowa 433. 
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council may fix the toll rates. 13 This act was clearly for the 
benefit of Muscatine. 

In 1915 the legislature passed an optional city manager act 
which made provision that in cities of twenty-five thousand or 
over, five councilmen should be chosen, while in cities of less 
than twenty-five thousand but three should be elected. A special 
provision for a special city was, however, included as follows: 
"provided, however, that in any city having a population of 
twenty-five thousand or more, and less than seventy-five thou- 
sand, of which the territory embraced within the boundaries of 
such city lies in two townships, which are divided by a water 
course, four councilmen shall be elected, two of whom shall be 
residents of, and elected from that part of the city lying within 
each of such townships." 14 This was strictly a concession to 
local jealousy in the city of Waterloo. Even Carnegie found that 
a public library could not be built in Waterloo unless one was 
built on each side of the river; accordingly, Waterloo has two 
public libraries. Every public enterprise promoted on the one 
side of the river must be equally promoted on the other side. 

The existence of a number of commission governed cities in 
Iowa offers another convenient basis for special legislation by 
classification. Thus, in 1917, an act provided that commission 
governed cities of 90,000 or over could not levy to exceed three 
mills for the maintenance of the fire department. 16 Des Moines 
is the only commission governed city in the state of Iowa having 
a population of 90,000 or over. Another act of the same year 
grants additional power to cities under the commission form of 
government having a population of 50,000. Only two cities 
can possibly come within this classification. 

Four acts were passed in 1919 for the special benefit of Des 
Moines. Two of these apply to cities of 85,000 population and 
two to cities of 100,000, but in each case Des Moines is the 
only city that can possibly be benefited. One act declares that 
"all cities including cities under special charter and commis- 

13 Laws of Iowa, 1917, ch. 140. 

14 Supplemental Supplement to the Code of Iowa, 1915, ch. 14-d, p. 86. 

15 Laws of Iowa, 1917, ch. 131. 
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sion plan of government, having a population of eighty-five 
thousand or over, shall have power" etc. 16 The inclusion of all 
cities and special charter cities is mere camouflage as the largest 
city not under special charter or the commission plan has a 
population of only 30,097; while the largest special charter city 
has a population of 48,483. The second act applies to "all 
cities now or hereafter having a population of eighty-five (85,000) 
thousand inhabitants or over, including cities acting under the 
commission plan of government." 17 The wording of the other 
acts is identical w r ith those just given except that the population 
limit is placed at one hundred thousand. 18 

In addition to the classifications made on the basis of popula- 
tion, other classifications are made, which, because of the condi- 
tions specified, apply to but one city and no other. Thus in 
1915 the general assembly of Iowa passed an act: "That where 
any city has, prior to July first, eighteen hundred and eighty, 
received a grant of the title from the United States to a meandered 
lake within its corporate limits, to be held and used for public 
uses, recreation and park purposes, and where such city has for 
more than twenty years devoted the same to the public use, 
recreation and park purposes, its board of park commissioners 
is authorized in the discretion of said board to certify to the county 
auditor and cause to be collected an additional tax of not exceed- 
ing one-half mill," etc. 19 This act was introduced by the repre- 
sentative from Pottawatomie county resident in Council Bluffs, 
and by the terms of the act it can apply to no other city. 

Again in 1917 the assembly passed an act that "any school 
corporation in which there was organized and founded prior to 
the year 1902 a university with not to exceed forty acres of land 
upon which a school building or buildings have been erected which 
could be used for public school purposes, and said university did 
prior to the year 1914 abandon said school and place its property 
upon the market and the same is now owned by a church organi- 
zation, said school corporation may purchase said land and build- 

16 Ibid., 1919, ch. 168, p. 191. 

17 Ibid., 1919, oh. 155, p. 178. 

18 Ibid., 1919, ch. 288, p. 383. 

19 Supplemental Supplement to the Code of Iowa, 1915, sec. 850, p. 72. 
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ings where the same are located in a city of the first class, provided 
the owner of said land and buildings and the school corporation 
can agree as to the terms of sale and purchase price thereof." 20 
Tn this case the act could apply only to Mason City, and the 
city has since purchased the land and buildings of the defunct 
Memorial University. 

In 1915 the assembly passed an act authorizing cities of two 
thousand or more inhabitants to make certain improvements on 
the main traveled ways into and out of such cities. Provision 
was made for taxing a part of the benefits to abutting property 
and part of the expense was to be paid by taxation. However, 
cities were especially forbidden to pay more than fifty per cent 
of the cost of such improvements by the levy of taxes or from any 
city funds. This act was amended in 1919 by adding the follow- 
ing: "Cities under the commission plan having a population 
of more than twenty thousand (20,000), and in which is situated 
no city cemetery but contains within their confines a cemetery 
established for more than twenty years and is conducted by a 
cemetery association or corporation operated not for pecuniary 
profit, and which cemetery contains more than forty acres and 
is so situated as to for a distance of more than fifteen hundred 
(1500) feet bar access to the city, which cemetery has a frontage 
of more than fifteen hundred (1500) feet upon one of the main 
traveled streets or highways leading into said city, and upon 
which street or highway a street car track is laid, and which 
street or highway is so situated as to make it impracticable to 
levy special assessments against a large portion of the abutting 
property so situated, are hereby authorized to avail themselves 
of the provisions of this chapter for the purpose of" making the 
improvements contemplated; and provision was made for the 
levying of a special tax to bear the full cost of such improvements 
in front of such cemetery. 21 

There are five commission governed cities in Iowa having a 
population of over twenty thousand inhabitants, but the other 
conditions specified apply only to Ottumwa. 

20 Laios of Iowa, 1917, ch. 400, p. 429. 

21 Ihid., 1919, ch. 101, p. 111. 
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Speaking of the test which may be applied to determine whether 
or not legislation is general or special Dillon says : "If nothing be 
excluded that should be contained, the law is general. If any- 
thing be excluded that should be contained, the law is special and 
unconstitutional. But if there be only one locality in the State to 
which the law can apply by reason of certain characteristics of 
that locality specified in the statute, the law is not the less 
local and special because nothing is excluded which should be 
included." 22 

In these three acts it is evident that the circumstances in each 
case are very unlikely to apply to more than a single city, yet 
the words "any city" or "any school corporation" are supposed 
to relieve such legislation of its special character. 

Another act of 1915 provides that "any city of this state having 
not less than thirty thousand or more than thirty-five thousand 
inhabitants according to the federal census of A. D. 1910" may 
grant certain rights to interurban railways and compel railroads 
to perform certain acts. 28 In this case it can never be contended 
that other cities may some day receive the benefits of the act, 
because according to the federal census of 1910 Cedar Rapids 
was the only city in the state having not less than thirty thou- 
sand nor more than thirty-five thousand inhabitants, and no 
other city can ever be so listed in that census. 

Cedar Rapids was again the beneficiary of two special acts 
passed in 1919. The first of these provides that cities acting 
under the commission plan of city government, "and having a 
population of over thirty-five thousand (35,000) and under fifty 
thousand (50,000), according to the last preceding state census, 
and the corporate limits of which city are divided by a river, 
shall have power . . . . , to sell or donate to the county 
in which such city is located such part of any island in such river 
belonging, to such city as may be desirable or necessary for a 
court house and county seat site." 24 This act like the previous 
one very carefully excludes any other city from its provisions. 

22 Dillon's Municipal Corporations (fifth edition), Vol. 1, p. 253. 

23 Supplemental Supplement to the Code of Iowa, 1915, sec. 2033-g, p. 175. 

24 Laws of Iowa, 1919, ch. Ill, p. 117. 



SPECIAL MUNICIPAL LEGISLATION IN IOWA 433 

There are nine commission governed cities in Iowa, but Cedar 
Rapids is the only one of over 35,000 and less than 50,000 according 
to the state census of 1915. 

The other act relates to the selection of jurors in superior courts, 
and provides that "In all cities which now have a population of 
forty thousand (40,000) or more and in which superior courts 
are now or may hereafter be established, it shall be unnecessary 
in such superior court to make demand for trial by jury, and 
causes triable to a jury shall be tried to twelve jurors without 
the additional expense to any of the parties, required by section 
two hundred seventy (270) of the code." 25 In this case, again, 
Cedar Rapids is the only city affected by the act, as it is the only 
one of the seven cities having superior courts which has a popula- 
tion of forty thousand or over. 

Students of municipal law will no doubt be surprised to know 
that the acts described above have not been contested in the 
courts. It is possible that the supreme court would hold them 
invalid, but the decisions so far have been to uphold such acts. 

The case of the State of Iowa v. City of Des Moines 26 is of 
special interest. In 1890 the legislature passed an act providing 
"that the boundaries of all cities in this state, which had, by 
the State Census of 1885, a population of thirty thousand or more, 
are hereby extended two and one half miles in each direction, 
from the present boundaries of said cities." The act further 
provided "that all the territory embraced within said extended 
boundaries, whether the same is contained in cities, incorporated 
towns or otherwise, shall be and become a part of the city 
and subject to its jurisdiction and authority." Other provisions, 
exempting the annexed territory from the debt of the city annex- 
ing it, reorganizing the wards, and the like were also included. 
According to the census of 1885 Des Moines was the only city 
affected by the. act. Within the territory annexed as provided 
in the act were seven incorporated towns and one city. The 
provisions of the act were at once carried out by the city of 
Des Moines, and by April, 1890, the changes contemplated in 

23 Ibid., 1919, ch. 245, p. 294. 

26 96 Iowa 521; Laws of Iowa, 1890, p. 3. 
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the act were completed, and the city of Des Moines exercised 
full municipal power over the annexed territory. 

In March, 1894, the state of Iowa, on the relation of A. G. 
West, filed in the district court of Polk county its information, 
in the nature of a quo warranto, reciting the provisions of the Act 
of 1890, that it applied only to the city of Des Moines and was 
therefore unconstitutional and void, because repugnant to the 
state constitution. It declared the acts of the city, as to the 
added territory, were without authority of law and asked that 
they be so adjudged, and that the city be ousted from the ex- 
ercise of such authority. The lower court dismissed the petition 
of the plaintiff and he appealed. 

The supreme court declared that where an act "was made to 
apply only to cities of that number of inhabitants at a particular 
date in the past, when there was but one such city to which it 
could apply, so as to avoid the possibility, even, of any other 
city coming within its provisions" that it could not be made of 
general application. Nor did the court hesitate to say that it 
was clearly intended as special legislation, and "though the 
language of the act is general, it is special legislation," and there- 
fore void. But at the same time the court refused to dissolve 
the city organization, created by the act of annexation, on the 
ground that there was no "public interest to be subserved by a 
judgment avoiding the present corporate existence," after a 
lapse of four years. "Such a judgment," declared the court in 
conclusion, "would disrupt the present peaceful and satisfactory 
arrangement of all the people of the city, as to its corporate 
existence, without a benefit, so far as we know, to any person. 
The law does not demand such a sacrifice for merely technical 
reasons. In fact, the constitutional vindication is complete 
with the declaration that the act is absolutely void." 27 

Those cities of the state w 7 hich had received special charters 
prior to the adoption of the constitution of 1857, retained their 
charter privileges, 28 but the supreme court of Iowa held that the 
legislature could not amend any of these charters individually, 29 

27 State of Iowa v. City of Des Moines, 96 Iowa 538. 

28 Warren v. Henly, 31 Iowa 31. 

29 Town of McGregor v. Baylies, 19 Iowa 43. 
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nor can the legislature legalize an act of such a city not authorized 
by the charter, as such an act would be equivalent to an 
amendment. 30 However, the court declared that an act which 
operates upon a particular condition and attaches to it certain 
consequences wherever that condition exists, is not in conflict 
with the provision of the constitution forbidding special legis- 
lation; therefore, an act applying only to cities under special 
charters was held not unconstitutional though it could apply 
to but few cities, 31 and though it be considered as amending their 
charters. 32 The special charter cities were authorized by an 
act of 1858 to amend their own charters. 33 This section, with 
the exception of a few verbal changes, is still in the code substan- 
tially the same as originally enacted. This section reads: "On 
the presentation of a petition signed by one-fourth of the electors, 
as shown by the vote at the next preceding city election, of any 
city or town acting under a special charter or act of incorporation, 
to the governing body thereof, asking that the question of the 
amendment of such special charter or act of incorporation be 
submitted to the electors of such city, such governing body 
shall immediately propose sections amendatory of said charter 
or act of incorporation, and shall submit the same, as requested, 
at the first ensuing city or town election. At least ten days 
before such election the mayor of such city or town shall issue 
his proclamation setting forth the nature and character of such 
amendment, and shall cause such proclamation to be published in 
a newspaper published therein On the day speci- 
fied, the proposition to adopt the amendment shall be submitted 
to the electors thereof for adoption or rejection, in the manner 
provided by the general election laws." 34 

In spite of the initiative and referendum provision of the 
section, which seems to grant by right of amendment a consid- 

30 Ind. School District v. Burlington, 60 Iowa 500. 

31 Haskel v. the City of Burlington, 30 Iowa 232. 

32 State v. King, 37 Iowa 462. 

33 Laws of Iowa, 1858, ch. 157, sec. Ill, p. 390. This Iowa act was referred 
to in the Illinois Constitutional Convention of 1869-70, in the debate on provi- 
sions to prohibit special legislation. 

34 Code of Iowa, 1897, sec. 1047, p. 400. 
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erable degree of home rule to the special charter cities of Iowa, 
all but five have abandoned their special charters to accept the 
provisions of the general municipal corporation act, or the com- 
mission plan of city government. Nor has the writer been able 
to discover any evidence that any of the still existing special 
charter cities have ever availed themselves of the power granted. 
Only one case is listed in the Iowa Digest as having arisen under 
this section. The town of Newton was granted a special charter 
just prior to the adoption of the present constitution of Iowa in 
1857. This charter contained a provision that the town might 
amend its own charter as long as the amendments adopted were 
not inconsistent with the constitution and laws of the state. A 
few years later the charter was amended authorizing the town to 
build sidewalks and tax the costs to the abutting lots. The 
authority of the town to amend its charter was questioned, 35 
but the town based its right to act on the statute of 1858 men- 
tioned above, and not on the provision of the original charter. 

It was argued before the supreme court that inasmuch as the 
court had already denied the legislature the right to amend the 
charter of any city or town, 36 that the legislature could not have 
power to confer upon cities or towns the right to amend their 
own charters. The court, however, refused to accept this argu- 
ment and held the act of 1858 to be general legislation, and as 
in no way in conflict with Article III, Section 30 of the consti- 
tution forbidding local or special laws for cities or towns. 

The right of the special charter cities to amend their own 
charters, however, has proved to be of but little value; inasmuch 
as any legislative act applicable to such cities is held to take 
precedence over the charter provisions. Under such circum- 
stances there is no security against legislative interference, as 
is shown in the following case. 

The city of Clinton was incorporated as a special charter city 
in January, 1857, with power to grade, pave, locate and vacate 
streets. On April 5, 1859, the city adopted a new charter which 
gave the city council "exclusive care, supervision and control 
of all public highways, bridges, streets, alleys, parks, commons, 

35 Von Phul v. Hammer, 29 Iowa 222. 

36 Ex parte Samuel Pritz, 9 Iowa 30. 
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levees, and landings within the city," and the council was author- 
ized to keep them open and in repair and free from all obstruc- 
tions and nuisances. Acting under this authority the city 
council passed an ordinance, the same year, prohibiting any 
"railroad company from constructing its track through or upon 
any street within the limits of the city, and from occupying the 
same for right of way or other railroad purposes." The ordi- 
nance also provided that " no railroad company shall hereafter be 
permitted to construct its track across any alley, street or avenue 
in the limits of the city, at or near the grade of such alley, street 
or avenue, or otherwise than over or under the same. . . ." 

In 1860 the state legislature granted to the Cedar Rapids and 
Missouri River Railroad Company authority to build a railroad 
from Lyons, in Clinton county, to a point of intersection with 
the Chicago, Iowa and Nebraska railroad, within the corporate 
limits of the city of Clinton. The city sought to restrain the 
railroad company by injunction. 37 

Judge Dillon, the chief justice of the supreme court of Iowa, 
held that where the fee of the streets in a city is vested in the 
corporation in trust for the public, the legislature may authorize 
them to be used by a railroad company in the construction of 
its road without the consent of the city and without compensa- 
tion. Moreover he held that the act of the legislature was not 
in conflict with the constitution prohibiting local and special 
laws. Two of the other judges, who concurred with Judge Dillon 
in his conclusion, based their reasoning on the general right of 
way act. In either case the city's right to control its own streets 
was held inferior to the right of the state to legislate concerning 
the same. 

At the present time there are but five special charter cities in 
the state, namely: 

Population 1915 

Davenport 48,483 

Dubuque 41,795 

Muscatine 15,785 38 

Glenwood 3,291 

Wapello 1,532 

37 The City of Clinton v. The Cedar Rapids and Missouri River Railroad 
Company, 24 Iowa 455. 

38 Was 16,178 in 1910. 
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It has become a custom in granting power to cities in Iowa 
usually to include the special charter cities, especially the larger 
ones, as it has been held in this state that general municipal 
legislation does not apply to the special charter cities unless they 
are specifically mentioned. Municipal legislation such as the 
following is therefore not uncommon: "Cities having a pop- 
ulation of thirty-five hundred or over, and those acting under 
special charter, shall have the power to erect a city hall and to 
purchase the ground therefor." Such an act evidently grants 
to the communities of Glenwood and Wapello rights denied to 
all other municipalities having a population of under thirty-five 
hundred. In 1915 this act was amended so as to include "cities 
and towns, including cities under commission plan and those 
under special charters," 39 thus extending the right to all grades 
of municipal organizations regardless of population. 

The twenty-ninth general assembly passed an act relating 
to the appointment, term, compensation, removal, etc., of water- 
works trustees and provided that "All of the provisions of this 
act shall be held and construed as applying to cities of the first 
class and to cities acting under special charters." 40 Here, again, 
the small communities of Wapello and Glenwood by virtue of 
their special charters enjoy rights not granted to towns or cities 
of the second class. 

In 1915 an act was passed providing "That cities under special 
charter now or hereafter having a population of twenty-five 
thousand or over shall have, and are hereby granted the power 
to place by ordinance, the charge, custody and control in the park 
commission, of all trees, shrubbery, flowers and grass outside of 
the lot or property lines and inside of the curb lines and upon 
the public streets, and authorize the park commission to plant, 
cut, prune, remove, transplant, spray, care for and maintain all 
trees, shrubbery, flowers and grass outside of the lot or property 
lines and inside the curb lines and upon the public streets, in 
such a manner as not to interfere with public travel," 41 etc. The 

35 Supplemental Supplement to Code of Iowa, 1915, sec. 741-d, p. G2. 

40 Supplement to the Code of Iowa, 1913, sec. 747-b, p. 260. 

41 Supplemental Supplement to the Code of Iowa, 1915, see. 997-c, p. 81. 
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act as originally passed could only apply to Davenport and 
Dubuque, the only special charter cities having a population of 
twenty-five thousand or over. 

Here was an act that established a complete change of policy 
relative to the care and custody of property between the lot line 
and the curb. Why such an act should have applied only to 
special charter cities of twenty-five thousand or over is hard to 
tell. If the powers granted were desirable powers to extend to 
municipalities, Cedar Rapids, Waterloo, Council Bluffs, Clinton 
and Sioux City, all cities of over twenty-five thousand should 
also have enjoyed these powers. No doubt, the act as passed is 
valid, because the supreme court of Iowa has declared that an 
act applicable to cities of a specified population is not invalid 
as special legislation, although the limit of population is such 
that it is applicable to but one city, if in terms it may be 
applicable to other cities should they attain the specified 
population. 42 

This decision together with that cited above in the case of 
Haskel v. Burlington evidently gives the legislature complete 
freedom in passing any law for any city by simply creating a 
class according to its population and providing that any city 
now or hereafter having the specified population may enjoy the 
rights or provisions granted. 

The assembly of 1917 amended the act referred to above by 
striking out the words "now or hereafter having a population of 
twenty-five thousand or over" — thus granting the powers con- 
ferred to all special charter cities. Now, according to the act 
as amended the little communities of Glenwood and Wapello 
by virtue of their special charters enjoy rights and powers relative 
to the care and custody of property between the lot lines and the 
curbing not enjoyed by any city or town operating under the 
general municipal law of the state. The absurdity as well as 
the injustice of this condition is at once apparent. 

In 1913 the assembly passed a smoke nuisance law providing 
that: "The emission of dense smoke within the corporate limits 
of the cities of the state, including cities acting under commission 

42 Tuttle v. Polk, 92 Iowa 433. 



440 THE AMERICAN POLITICAL SCIENCE BEVIEW 

form of government, now or hereafter having a population of 
thirty thousand or over and in cities acting under special char- 
ter now or hereafter having a population of sixteen thousand or 
over, is hereby declared to be a nuisance," and provision for the 
abatement of such a nuisance, by ordinance, was provided for. 43 
When this act was passed there were eight cities in the state 
operating under commission government, but only three of them 
had a population over thirty thousand. Here we have a double 
classification within the same act; namely, cities including those 
under commission government having a population of thirty 
thousand or over and special charter cities having a population of 
sixteen thousand or over. Why should cities of less than thirty 
thousand and not possessed of special charters be denied the 
right to regulate the smoke nuisance while special charter cities 
above sixteen thousand were given the right? The census figures 
of the special charter cities give the answer. Dubuque and 
Davenport could just as well have been included under the classi- 
fication of cities of thirty thousand or over. It was therefore 
intended to extend the benefits of the law to Muscatine, which 
had according to the census of 1910 a population of 16,178. 
This act is still in force, yet the census returns for 1915 show the 
population of Muscatine to be 15,785, thus the city can no longer 
be classed as a special charter city of sixteen thousand or over. 

In 1884 the legislature passed an act: "That cities of the first 
class, that have been or may be so organized since January 1, 

1881, shall have power to open, widen, extend, grade " 

pave, and otherwise improve their streets and alleys and assess 
the cost to the abutting property. The supreme court declared 
that though the act dealt with cities organized since a stated 
date it did not render it invalid as special legislation or as lacking 
uniform operation throughout the state. 44 The court further 
said: "The original act specifies a date as a means of classify- 
ing the cities, of the grade named, that are and are not to be 
affected by it. The difference in population which, as a fact, if 
specified in the act, would have served as a legal basis of clas- 

43 Supplement to the Code of Iowa, 1918, sec. 713-a, p. 232. 
** Owen v. Sioux City, 91 Iowa 190. 
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sification, really existed, though not specified; and the query is 
presented, Will the act be declared unconstitutional, when facts 
are judicially known to exist that would be a legal basis for 
classification, because a date is used as a basis, and not such 
facts? That the legislature relied upon the date as a reason for 
its act, in any other sense than as it served as a means by which 
the law was made to meet the conditions and circumstances 
leading to its enactment, no one can believe. Of course the 
law was not made because of the date. It was made to meet 
conditions and wants, existing or anticipated, of certain cities, 
and the date was but the separating point whereby other cities 
were excluded from the operation of the law. That it makes 
another classification of cities than those based on population 
is not fatal to the act, because, as we have said, the classification 
on the basis of population is by legislative action, and there is 
nothing prohibiting such further classification as the legislature 
may think proper." 

The writer, however, is inclined to believe that the date was 
inserted in order to apply to Sioux City. The rapid growth of 
Sioux City was no doubt the occasion for the act. In 1875 the 
population of Sioux City was 4290, in 1880 it was 7366, in 1885, 
19,060. The act in question was passed in 1884. The fact that 
the city had more than doubled in population in five years and 
the fact that Sioux City was the only city which became a city 
of the first class between 1880 and 1885 leads one to the conclusion 
that the act was intended to meet a special need. 

Speaking of the policy of the courts in sustaining acts similar 
to those here cited, Hubbard says that the courts have treated 
as valid a classification according to population "which treats 
alike all cities which now have or hereafter may have a certain 
population. The provision which makes such legislation apply 
to all cities which hereafter may have the prescribed population 
is supposed to relieve it from any objection. It matters not 
that the cities may not actually grow to have such a population; 
the mere possibility of such growth is sufficient." 46 

45 Hubbard's "Special Legislation for Municipalities," in the Harvard Law 
Review, Vol. 18, p. 593. 
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There are hundreds of communities in the state of Iowa today 
that cannot, as far as one can now see, reach the twenty-five 
thousand mark within the next century, and even if they should, 
the cities of twenty-five thousand and over of today would no 
doubt be so much larger that the legislature in its wisdom would 
again create a new classification for them that would put them 
as far above other cities as they are today. Therefore, to justify 
a classification on the grounds that other cities may some day 
grow large enough to be included is to speak of a classification 
that does not exist. 

The conclusion one naturally draws from a study of municipal 
legislation as illustrated above, is that such classifications have 
no other object than to defeat the constitutional provision. 
"A classification," says Dillon, "which is not adopted in good 
faith tends to deprive the people of such slight notice as the 
recital of the name of the locality will afford them, and leaves 
them at the mercy of secret or disguised attempts to change 
municipal laws." 46 He therefore declares that thirty years' 
experience with these constitutional interdicts against local and 
special legislation has convinced him that they have failed to 
produce the beneficial results anticipated. Thus he concludes 
that the right to pass local and special legislation for municipal- 
ities should be restored, under proper safeguards. This is also 
the conclusion of Hubbard. 47 

In nearly all of the cases cited above, it will be observed that 
the end sought is the control of some purely local affair, usually 
involving the right to levy and assess taxes to meet the expenses 
necessary to accomplish the desired end. In such cases there 
is little wonder that the members of the legislature have little 
concern, if the inhabitants of a particular community desire to 
tax themselves for a particular purpose, or to enjoy a power 
expressed, in permissive language. The cities benefited might 
just as well be named outright, for to call such legislation general 
is simply a farce. 

46 Dillon's Municipal Corporations (fifth edition), Vol. 1, p. 253. 

47 Hubbard's "Special Legislation for Municipalities" in the Harvard Law 
Review, Vol. 18, p. 602. 
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That legislation of the character herein described is in effect 
special legislation is frankly admitted by the legislators them- 
selves. One of the members of the general assembly reviewing 
the acts of the Iowa legislature for American Municipalities in 
1915 says, concerning the municipal legislation enacted: "Many 
of these affected but one locality, as the Griffin bill to prevent 
floods in cities, for Sioux City's special benefit; the use of the 
bridge fund in Cedar Falls, by McFarlane; the special saloon bill 
by Kimberly and Kane, affecting only Dubuque and Davenport; 
giving cities power to condemn land for sewer inlets, by Jamieson, 
for Burlington's benefit, etc." 

To permit special legislation in such cases may be advisable, 
but to grant a reasonable degree of home rule would not only 
accomplish the same results, but would relieve the general assem- 
bly of a large number of bills that regularly take up its time. 

Statutory home rule was urged before the general assembly of 
Iowa a few years ago, but failed to pass. 48 The charge, however, 
that the farmers defeated the measure is not shown by the record. 
In the senate, which is composed of fifty members, twenty-five 
members voted for the measure, ten against it, and fifteen were 
recorded as absent or not voting. Of those who voted against 
the measure there were five lawyers, three bankers, one farmer 
and one publisher. Nor does it seem to have been a party measure, 
inasmuch as nineteen Republicans and six Democrats voted for 
the act, six Republicans and four Democrats voted against jt, 
while eleven Republicans and four Democrats were absent or 
not voting. 49 

48 The bill proposed to grant cities authority to exercise all powers of local 
self-government subject to such specific restrictions as to particular powers as 
now are or may hereafter be established by law. It also provided that no enum- 
eration of powers in any law should operate to restrict this general grant of power, 
or to exclude other powers comprehended within the grant. 

Two amendments were adopted on the floor of the senate : First, no city was 
to be allowed to incur any debt or levy any taxes unless specifically authorized 
by law, and second, a construction clause providing that nothing in the law should 
be construed as repealing any of the police powers of the state, and that all 
laws enacted by the state should be binding on all municipalities and municipal 
officers. 

After the adoption of these amendments the bill was defeated as noted above. 

49 Senate Journal (Iowa), 1915, p. 1501. 
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One of the chief arguments made against the measure at the 
time it was under consideration was that, since it was only a 
statutory grant of home rule, it would in no way stop legislative 
interference in municipal affairs. The argument was no doubt 
valid, for the special charter cities soon discovered that the statu- 
tory right to amend their charters was of but little value if the 
general assembly might legislate for such cities as a class. It 
has already been shown that whenever legislation applying to 
the special charter cities is in conflict with the charter provisions, 
the legislation takes precedence over the charters and therefore 
works a repeal of the charter as far as it is in conflict with such 
legislation. The special charter cities have therefore sought 
special acts at the hands of the legislature as much as those 
cities not enjoying special charters. 

There is, however, a growing belief in Iowa that the municipali- 
ties of the state ought to be given greater freedom in the control 
of those things which concern them alone. The fear of abuse of 
power can readily be overcome by fixing a maximum limit of 
taxation; but having determined that, there is no good reason 
why the legislature should say how much the cities may spend 
upon each of their numerous functions. Local needs should 
determine the purposes for which expenditures are made. These 
are not likely to be the same in any two communities. More- 
over, whenever a local need arises, the legislature shows little 
disposition to deny the power requested to meet it. But con- 
fronted with the constitutional prohibition against special legis- 
lation it enacts in general terms a measure that can seldom apply 
to more than one community. The people of any community 
are certainly better judges of their purely local affairs than the 
state legislature can possibly be no matter what its wisdom or 
good intentions. 

In his presidential address, before the Iowa State Bar Associa- 
tion in 1915, Hon. F. F. Dawley took issue with the theory of the 
legal status of municipal corporations as expressed by Dillon — 
that "municipal corporations owe their origin to, and derive 
their powers and rights wholly from the legislature." More- 
over, he asserted that the responsibility for the general accept- 
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ance of this view largely rests with the courts, "which have 
generally failed to observe the historical fact that communities 
of people known as towns and villages originated before state 
governments and independently of them and possessed and 
exercised rights and powers not derived from the state but in- 
herent in the very nature of our system of government." Citing 
numerous instances in which the courts have held that cities do 
enjoy a right of local self-government which cannot be taken 
from them by legislative act, he declared that "the long line of 
cases holding that cities and towns have no powers whatever, 
even in local matters, except such as are expressly conferred by 
act of the legislature, ought to be overruled without waiting for 
an act of the legislature to set them aside." 

Whenever the fundamental right of local self-government is 
restored to the cities of Iowa, whether it be by constitutional 
amendment, court decisions or legislative enactment, then, and 
not until then, may we expect to see a material decrease in the 
number of acts, such as have been the subject of this paper, 
biennially passed for particular communities. 



